
 

December 2, 2022                                   VIA EMAIL  
 
Judicial Administrator 
Federal Court of Appeal 
90 Sparks Street, 5th floor 
Ottawa, Ontario K1A 0H9 
 
Dear Madam or Sir, 
 
RE:  Air Passenger Rights v. AGC and CTA (A-102-20) ± 5HVSRQVH� WR�$*&¶V� ,QIRUPDO�
Motion Asserting Privilege for Two Documents 
 
:H�DUH�FRXQVHO�IRU�WKH�$SSOLFDQW��3OHDVH�EULQJ�WKLV�OHWWHU�WR�*OHDVRQ�-�$�¶V�DWWHQWLRQ� Her Ladyship 
is seized of all pre-hearing issues, pursuant to the Order of July 19, 2022.  Please accept this 
letter DV�WKH�$SSOLFDQW¶V�UHVSRQVH�WR the $*&¶V�motion on privilege claims for two documents. 
 
7KH�$SSOLFDQW¶V�VXEPLVVLRQV�EHORZ�DUH�SUHGLFDWHG�RQ�WKH�WZR�VHWV�RI�GRFXPHQWV��L�H���WKH�-RQHV-
Cuber Email and the Withheld C5 Urgent Debrief Call Documents) being found to be relevant to 
the motion or Application. If the Court determines that these documents are not relevant, it is not 
QHFHVVDU\�WR�GHWHUPLQH�WKH�$*&¶V�PRWLRQ�RQ�SULYLOHJH��6KRXOG�WKH�&RXUW�ILQG�WKDW�WKHVH�WZR�VHWV�
of documents are relevant, the Applicant submits that the privilege assertions should be denied. 
 
The Jones-Cuber Email(s) are Not Privileged 

Assuming WKH�VLQJOH�HPDLO�FKDLQ�DWWDFKHG�DV�([KLELW�&�WR�0V��6FKPLGW¶V�DIILGDYLW�UHSUHVHQWV�WKH�
totality of the written communications between Ms. Jones and Ms. Cuber on the subject during 
that time period, the Applicant submits that the privilege assertions be denied on three bases: 
 

1. No privilege is attached to the communications for steps taken for document gathering. 

2. The CTA waived any privilege by relying on the email correspondence to bolster its claims 
that it had performed the court-ordered search diligently. 

3. Even if privilege had attached, the Court should not enforce the privilege, in the interests 
of justice, due to the CTA's failure to preserve all relevant documents at the outset. 

 
The act of giving legal advice, or performing work for the dominant purpose of litigation, is distinct 
IURP�D�SDUW\¶V�GLVFKDUJH�RI�LWV�REOLJDWLRQV�WR�GLVFORVH�UHFRUGV��$�SDUW\�FDQQRW�KLGH�EHKLQG�SULYLOHJH�
to withhold documents on whether it complied with the court-ordered disclosure of documents:1 

 
1 Manson Insulation Products Ltd v Crossroads C&I Distributors, 2014 ABQB 442 [Manson Insulation 
ABKB] at paras. 31-32 (emphasis added) 

https://www.canlii.org/en/ab/abqb/doc/2014/2014abqb442/2014abqb442.html#par31
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[31] However, the existence of solicitor-FOLHQW�SULYLOHJH�RYHU�D�VROLFLWRU¶V�DGYLFH�DQG�LQVWUXFWLRQV�WR�
a client regarding preservation and disclosure of records does not mean the privilege extends to 
work GRQH�E\�VROLFLWRUV�RU�WKHLU�HPSOR\HHV�LQ�WKH�FOHULFDO�WDVNV�RI�FROOHFWLQJ�DQG�RUJDQL]LQJ�D�SDUW\¶V�
records. As submitted by New Crossroads, the parties must disclose what they have done 
regarding their records ± regardless of whether things were done by lay people or lawyers.  
 
[32] Many steps involved in preparing productions of records in complex, document- intensive 
lawsuits are primarily clerical in nature and tend to be performed at law firms ± often by assistants 
or paralegals, but sometimes by lawyers. That does not, by itself, make these steps privileged. 
What a party does to discharge its obligations to disclose records is not privileged, and its status 
will not be altered by the fact that some steps may be taken at a law firm. 

 
This &RXUW¶V� 2FWREHU� ����� 2UGHU� UHTXLUHG� WKe CTA to disclose three categories of relevant 
documents. Subsequently, ³>J@iven the number of issues that have arisen with disclosure and 
compliance with [the October 2021 Order] as well as the number of outstanding documents that 
the applicant is seeking´��WKH�&RXUW�RUGHUHG�WKDW�³the individual at the CTA who was responsible 
for complying with [the October 2021 Order] should be required to serve and file an affidavit 
detailing what has been done to ensure the required disclosure was made�´2 
 
The CTA taskHG�0V��&XEHU�ZLWK�³gathering documents responsive to the October Order, and with 
producing these to the parties´�DQG�ZDV�WKH�DIILDQW�IRU�WKH�above affidavit.3 The fact that Ms. Cuber 
is a solicitor does not distract from the fact that both the initial document disclosure and the 
subsequent filing of the affidavit were pursuant to court orders. Moreover, the CTA is still required 
WR� ³disclose what they have done regarding their records ± regardless of whether things were 
done by lay people or lawyers�´4 
 
Furthermore��0V��&XEHU¶V�DIILGDYLW��DQG�WKH�FURVV-examination on that affidavit, were compelled 
by way of a Court Order, or the Federal Courts Rules. The AGC cited no authority suggesting that 
a party can rely on privilege to refuse to disclose documents relating to whether it had fully 
complied with an earlier Court Order (i.e., the October 2021 Order), when the Court has already 
PDGH�D�VSHFLILF�RUGHU�WKDW�WKH�&7$�³>GHWDLO@ what has been done to ensure the required disclosure 
was made´��L�H�, the April 2022 Order). 
 
In this case, at the cross-examination, Ms. Cuber had repeatedly relied on her written 
communications with Ms. Jones to substantiate her document search efforts.5 Although the issue 
of waiver was already raised before the AGC brought its motion on November 21, 2022, the AGC 
failed to address waiver in its in-chief submissions, and should not be permitted to raise it in reply. 

 
2 Air Passenger Rights v. Canada (Attorney General), 2022 FCA 64 at para. 47. 
3 Affidavit of Barbara Cuber [Cuber Affidavit] affirmed on April 21, 2022 at paras. 2-3 (Court Docket #122). 
4 Manson Insulation ABKB at para. 31. 
5 $SSOLFDQW¶V�0RWLRQ�RQ�1RYHPEHU�����������:ULWWHQ�5HSUHVHQWDWLRQs at para. 65 and footnote 88. 

https://www.canlii.org/en/ca/fca/doc/2022/2022fca64/2022fca64.html#par47
https://www.canlii.org/en/ab/abqb/doc/2014/2014abqb442/2014abqb442.html#par31
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In any event, even if privilege attach, the Court has a discretion to waive the privilege when it is 
in the interests of justice.6 In Brown BCSC, the court found that it was in the interest of justice to 
waive the privilege when a party failed to preserve evidence after notice was given to preserve it. 
$V�GHWDLOHG�LQ�WKH�$SSOLFDQW¶V�November 14, 2022 motion and reply, this reasoning applies with 
even greater force, since the CTA consciously ZLSHG�0V�� -RQHV¶V�2XWORRN� DFFRXQW� XSRQ�KHU�
departure. Ms. Jones¶V representations to Ms. Cuber would have a direct bearing on the steps 
the CTA took to preserve relevant documents, including preserving the Outlook account in full. 
 
The April 9, 2020 Notice of Application and accompanying Rule 317 request clearly put the CTA 
on notice that documents must be preserved.7 Despite being on notice, the CTA proceeded to 
wipe the MS Outlook accounts of key departing personnel, and left the matter in the hands of 
those persons WR�GHFLGH�IRU�WKHPVHOYHV�LI�GRFXPHQWV�ZLWK�QR�³EXVLQHVV�YDOXH´�could be destroyed. 
 
The Withheld C5 Urgent Debrief Call Documents are Not Privileged 

Assuming the Court finds that the redacted portions of the Withheld C5 Urgent Debrief Call 
Documents are relevant (i.e., they touch upon the subject of refunds or vouchers), WKH�$*&¶V�
claim of solicitor-client privilege and/or deliberative secrecy should still fail for the reasons below. 
 
$W�SDUD������WKH�$*&�PDGH�D�EDOG�DVVHUWLRQ�WKDW�³WKHVH�DUH�LQWHUQD l documents circulated only 
within the CTA.[footnote 6]´�)RRWQRWH���FLWHV�D�QRQ-H[LVWHQW�SDVVDJH�³Schmidt Affidavit at para. X.´ 
There is also nothing in the Schmidt affidavit remotely supporting the assertion that the subject 
documents were circulated onl\�ZLWKLQ�WKH�&7$��7KH�$*&¶V�DVVHUWLRQ�VKRXOG�EH�VWUXFN� 
 
With respect to solicitor-client privilege, although the Applicant had already raised the issue, the 
AGC failed to address the fact that the CTA had represented to the Information Commissioner of 
CanDGD�WKDW�³>W@he CTA is no longer relying on section 23 [ATIA section for solicitor-client privilege 
DQG�OLWLJDWLRQ�SULYLOHJH@�WR�ZLWKKROG�DQ\�LQIRUPDWLRQ�ZLWKLQ�WKH�VFRSH�RI�WKLV�FRPSODLQW�´8  
 
7KH�&7$¶V�UHSUHVHQWDWLRQV�WR�WKH�,QIRUPDWLRQ�&RPPLVVLRQHU�DPRXQW�WR�DQ�explicit waiver, and the 
AGC put forward no basis to set aside that waiver. A party should not be permitted to selectively 
assert privilege in a different forum when it had already been explicitly waived. 
 
Regarding deliberative secrecy, the CTA represented to the Court that its Statement on Vouchers 
ZDV�QRW�DQ�³RUGHU´�9 ,Q�RWKHU�ZRUGV��WKH�&7$�KDV�DFNQRZOHGJHG�WKDW�WKH�&7$¶V�PHPEHUV�ZHUH�

 
6 Brown v. Wilkinson, 2012 BCSC 398 [Brown BCSC] at paras. 36-42. 
7 Brown BCSC at para. 36. 
8 $IILGDYLW�RI�'U��*DERU�/XNiFV��SDUD�����>$SSOLFDQW¶V�1RYHPEHU����������0RWLRQ�5HFRUG��7DE����S����@� 
9 &7$¶V�:ULWWHQ�5HSUHVHQWDWLRQV�RQ�-DQXDU\����������DW�SDUDV���������DQG�����'RFNHW����� 

https://www.canlii.org/en/bc/bcsc/doc/2012/2012bcsc398/2012bcsc398.html#par36
https://www.canlii.org/en/bc/bcsc/doc/2012/2012bcsc398/2012bcsc398.html#par36
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QRW�XQGHUWDNLQJ�DQ�³DGMXGLFDWLYH�IXQFWLRQ´�ZKHQ�it issued the Statement on Vouchers. Accordingly, 
since that act was not an adjudicative function, deliberative secrecy cannot attach: 

 
[60] I disagree. Tremblay does not apply to every administrative organization required to perform 
>WUDQVODWLRQ@� ³GHFLVLRQǦPDNLQJ� IXQFWLRQV´, to borrow the expression the appellants use to 
characterize a type of administrative act that is not limited to adjudicative functions (A.F., at para. 
108). Once again, Tremblay is clear and does not have the scope the appellants seek to attribute 
to it. That case concerns the deliberative secrecy that applies to administrative tribunals, that is, to 
bodies that perform adjudicative functions. Moreover, the cases the appellants cite to illustrate the 
application of deliberative secrecy support this view. In 'XNH�RI�%XFFOHXFK��2¶5RXUNH��:DUG�and 
Knight Lumber, the arbitrators and administrative tribunal members the parties wished to call to 
testify had exercised powers of an adjudicative nature. The same is true of Noble China Inc. v. Lei 
(1998), 1998 CanLII 14708 (ON SC), 42 O.R. (3d) 69, in which the Ontario Court (General Division) 
held that the deliberations of an arbitrator in a commercial arbitration process were protected by 
deliberative secrecy as a result of Tremblay. Deliberative secrecy was also found to apply to 
deliberations of administrative tribunals performing adjudicative functions in Comité de révision de 
O¶DLGH�MXULGLTXH�Y��'HQLV, 2007 QCCA 126, and Cherubini Metal Works Ltd. v. Nova Scotia (Attorney 
General), 2007 NSCA 37, 253 N.S.R. (2d) 134.10 

 
Conclusion 

7KH�$SSOLFDQW�VXEPLWV�WKDW�WKH�$*&¶s informal motion for privilege should be dismissed.  
 
While the Federal Courts Rules allow a moving party a right of reply, this right does not extend to 
issues that should have been raised in chief. In the November 14, 2022 motion, the Applicant 
specificDOO\�UDLVHG�WKH�LVVXHV�RI������0V��&XEHU¶V�UHOLDQFH�RQ�WKH�-RQHV-Cuber Email as a ground 
for waiver of privilege; and (2) claims of solicitor-client privilege for the Withheld C5 Urgent Debrief 
Call Documents were explicitly waived.11 It was incumbent on the AGC to address these issues, 
in chief, when it filed its motion for privilege on November 21, 2022. The AGC failed to do so. 
 
Should the AGC attempt to argue the aforementioned issues in reply, those submissions should 
be struck for the reason of case-splitting. 
 
Should the Court have any directions, we would be pleased to comply. 
 
Yours truly, 
EVOLINK LAW GROUP 
 
SIMON LIN, Barrister & Solicitor 
 
Cc: (1) Mr. Sandy Graham and Mr. Lorne Ptack, counsel for the Attorney General of Canada, and (2) Mr. Kevin Shaar, 

counsel for the Canadian Transportation Agency 

 
10&RPPLVVLRQ�VFRODLUH�GH�/DYDO�Y��6\QGLFDW�GH�O¶HQVHLJQHPHQW�GH�OD�UpJLRQ�GH�Laval, 2016 SCC 8, para 60 
11 $SSOLFDQW¶V�:ULWWHQ�5HSUHVHQWDWLRQV��1RYHPEHU�����������DW�SDUDV�����DQG����� 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc8/2016scc8.html#par60

